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1. Introduction
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2a. Pressure on states with bank secrecy (1/5)



� US Foreign Account Tax Compliance Act (FATCA)
� A US tax law that aims to enhance the US Internal Revenue Service's (IRS) 

ability to collect US tax imposed on income earned by US persons through non-

US investments.

� Requires most foreign financial institutions (FFIs) to enter into an agreement 

with the IRS and to employ enhanced due diligence procedures to identify US 

persons and to disclose specific information on their non-US investments to the 

IRS, or to withhold a 30% tax on any payment to a recalcitrant account holders.

� Non-compliance carries a severe penalty of a 30% withholding tax applied to 

certain US sourced payments received by an FFI.

� FATCA is being introduced on a phased basis from 1 January 2013.

� Inter-governmental agreements may provide for leniency in respect of the FFIs 

that are resident in a state that is a party to an agreement.
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2a. Pressure on states with bank secrecy (2/5)



� Rubik agreements
� Agreement Between the Swiss Confederation and the United Kingdom of 

Great Britain and Northern Ireland on Cooperation in the Area of Taxation (6 Oct. 

2011).

� Abkommen zwischen der Schweizerischen Eidgenossenschaft und der 
Republik Österreich über die Zusammenarbeit in den Bereichen Steuern und 
Finanzmarkt (13 Apr. 2012).

� The Rubik agreements provide for anonymity of Swiss account holders, but 

require in exchange that the Swiss banks collect tax from their UK and 

Austrian customers on behalf of the UK and Austrian tax authorities.

� A third Rubik agreement between Germany and Switzerland was rejected by 

the German Bundesrat.
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2a. Pressure on states with bank secrecy (3/5)



� EU Savings Directive (2003/48)
� Entered into force on 1 July 2005.

� States with bank secrecy laws, such as Austria, Belgium and Luxembourg, 

were only ready to adopt the Directive if other Sates outside the European Union, 

such as Andorra, Liechtenstein, Monaco, San Marino and Switzerland, as well as 

the dependent or associated territories of Members States implemented similar 

or transitional arrangements.

� Provides for effective and complete exchange of information in respect of 

interest payments within the European union.

� As from 2008 there is a proposal pending to strengthen the Savings Directive 

and enlarge its scope. At the European Council in May 2013, Member States 

committed to adopting the revised Savings Directive before the end of the year.
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2a. Pressure on states with bank secrecy (4/5)



� EU Mutual Assistance Directive (2011/16)
� Became effective on 1 January 2013.

� After 2015, automatically exchange of “available information” in respect of certain 

categories:

� Income from employment

� Director’s fees

� Pensions

� Ownership of and income from immovable property

� “Most-favoured nation”-clause (interaction with intra-governmental FATCA 

agreements)

� European Commission proposal to further extend the scope of the Mutual 

Assistance Directive of 12 June 2013: “Automatic information exchange will also 

apply to dividends, capital gains, other financial income and account 

balances.”
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2a. Pressure on states with bank secrecy (5/5)
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2b. OECD Global Forum on Transparency… (1/3)

Harmful Tax Competition Report

Publication date: 9 April 1998

• Incudes a definition of what 
a ‘tax haven’ is.

• Proposal for an approach to 
tackle harmful tax practises.

Towards Global Tax Co-operation Report

Publication date: 2 April 2001

• Identified a list of 35 tax havens.

• Sets out a number of defensive 
measures that could be taken to 
combat harmful tax practices.

Lyon G7 1996 summit:

“Finally, globalization is creating new
challenges in the field of tax policy. Tax
schemes aimed at attracting financial and other
geographically mobile activities can create
harmful tax competition between States,
carrying risks of distorting trade and investment
and could lead to the erosion of national tax
bases. We strongly urge the OECD to
vigorously pursue its work in this field, aimed at
establishing a multilateral approach under
which countries could operate individually and
collectively to limit the extent of these
practices. We will follow closely the progress
on work by the OECD, which is due to produce
a report by 1998.”
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2b. OECD Global Forum on Transparency… (2/3)

� OECD Global Forum on Transparency and Exchange of 

Information
� Initiated in 1998, restructured in 2009 after the G20 meeting in London.

� More than 100 members, including all G20 members, all OECD countries and all 

major financial centres.

� Agreement of Exchange of Information in 2002.

� Performs two-phase peer reviews of each jurisdiction’s legal and regulatory 

framework (Phase 1) and practical implementation (Phase 2) of the standards on 

transparency and the exchange of information for tax purposes.

� At this time, the Global Forum has reviewed 113 jurisdictions. It has completed 

the Phase 1 review of almost all of its members and had completed Phase 2

reviews of 41 jurisdictions.
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2b. OECD Global Forum on Transparency… (3/3)

“To date, the Global Forum has experienced a remarkable level of co-operation
as may be seen from the expansion of its membership as well as the
willingness of members to act on recommendations made to address
deficiencies identified as a result of the peer review process. These
commitments have resulted in more than 700 bilateral agreements signed,
and many more such agreements continue to be negotiated. Moreover,
significant changes to domestic legislation have been undertaken in many
jurisdictions to allow for effective information exchange in practise. Some of
these improvements are remarkable, as those, for example, of Belgium's,
which amended its legislation to allow for the access to bank information
in the field of direct taxation, of San Marino's, which reformed its domestic
legislation with the regard to the availability of ownership information, or
of Barbados’s, which expanded its network of international agreements to
underpin information exchange in tax matters.”

OECD’s Current Tax Agenda pp. 56-70 (OECD 2012)
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2c. OECD Forum on Tax Administration

“The 7th meeting of the Forum on Tax Administration, which brought together the heads of tax 
administrations from 43 countries, concluded with a unified and strengthened commitment to combat 
offshore tax abuse. Our strategy includes unprecedented sharing and exchange of information and 
coordinated action to better identify and tirelessly pursue the promoters and users of abusive offshore 
schemes. Those who once felt safe concealing their money and assets overseas are now in an 
increasingly risky position. We also focused on the need to work smarter in times of shrinking budgets, 
and how to strengthen our relationship with large corporations through efficient and effective strategies 
that benefit both the taxpayer and taxing authority. Our discussion was enriched by the presence of 
business leaders and we are very grateful for the contribution they made to our meeting.

Offshore Compliance

Although there have been some high-profile successes in the fight against offshore tax abuse, 
resulting in significant additional tax revenues and real improvements in transparency and exchange of 
information, it is far too soon to declare victory. When promoters and facilitators feel that we are 
tightening the net, they may simply move to a new location. We will be relentless in our pursuit of them 
– no matter where they may be. Our Offshore Compliance Network is building on the achievements of 
individual countries to improve our collective ability to deter, detect, and deal with offshore tax evasion. 
An early priority is to better understand the structures used to hide offshore wealth. We further agreed 
that collaboration must now include coordinated actions by countries to finally put an end to offshore 
non-compliance.”

Press release OECD Forum on Tax Administration meeting (Buenos Aires, 2012)
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2c. JITSIC

� Joint International Tax Shelter Information Centre
� Formed in 2004 by Australia, Canada, the United Kingdom and the United 

States. Since 2004, China, Japan, Korea have also joined.

� In JITSIC, the countries work together to identify, understand and exchange 

information on abusive tax schemes and similar matters.
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3a. Tax Evasion versus Tax Avoidance

“The avoidance of taxes is the only intellectual pursuit that 

carries any reward.” 
John Maynard Keynes (1883 - 1946)

“Any one may so arrange his affairs that his taxes shall be as 

low as possible; he is not bound to choose that pattern which 

will best pay the Treasury; there is not even a patriotic duty to 

increase one's taxes." 
Judge Learned Hand, Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934). 

“The difference between tax avoidance and tax evasion is the 

thickness of a prison wall.” 
Denis Healey, former UK Chancellor of the Exchequer; reported 

in The Economist, Volume 354, Issues 8152-8163 (2000), p. 186.
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3b. Subpart F

“U.S. companies are making record profits. And more of the money is staying 
offshore, and lightly taxed.

A Wall Street Journal analysis of 60 big U.S. companies found that, together, 
they parked a total of $166 billion offshore last year. That shielded more than 
40% of their annual profits from U.S. taxes, though it left the money off-limits for 
paying dividends, buying back shares or making investments in the U.S. 

A Senate committee last year found that many tech and health-care companies 
have shifted intellectual property—such as patent and marketing rights—to 
subsidiaries in low-tax countries. The companies then record sales and profits 
from these lower-tax countries, which reduces their tax payments”

More U.S. Profits Parked Abroad, Saving on Taxes, The Wall Street J. (10 Mar. 2013)
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3c. Domestic anti-avoidance trends

� Introduction of General Anti-Avoidance Rules (GAARs)
� Two key-elements in most GAARs are: (1) the artificial nature of a transaction; 

and (2) the presence of a tax avoidance motive.

� Countries that have implemented GAARs include: Australia, Belgium, Canada, 

China and recently the United Kingdom. 

� India has proposed in 2010 to introduce a GAAR. Implementation of that GAAR 

was scheduled for April 2014. However, this has now been deferred to April 

2015. 

� Introduction of Specific Anti-Avoidance Rules (SAARs)
� Examples of SAARs include: CFC legislation, thin cap rules and exit charges.

� SAARs targeted at hybrid entities and hybrid instruments in Denmark and the 

Netherlands.

� SAARs targeted at indirect transfer rules.
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3d. Treaty anti-avoidance trends (1/5)

� An increasing number of tax treaties contain 

comprehensive and specific anti-abuse rules such as for 

example Limitation of Benefit (LOB)-clauses.

� Both the OECD Model and UN Model, in their 

Commentaries, contain comprehensive LOB clauses and 

other anti-avoidance rules.
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3d. Treaty anti-avoidance trends (2/5)

� Attempts to counter avoidance are not always 

successful. Global case law shows mixed results.

� Victory for tax payers:
� Canada: GlaxoSmithKline (2010)

� Norway: Dell (2011)

� France: Zimmer (2010)

� Italy: Boston Scientific (2012)

� India: Sanofi (2013)

� Victory for tax authorities:
� US: Hewlett-Packard (2012)

� Spain: Roche (2010)

� Switzserland: A Holding (2005)
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3d. Treaty anti-avoidance trends (3/5)

� Domestic anti-avoidance rules cannot always be 

reconciled with treaty obligations. Treaty abuse cases 

have resulted in different outcomes. For example:
� CFC legislation was held to be compatible with treaty obligations in Brazil, 

Finland and Japan, but not in Brazil (in an earlier decision) and France.

� Clear and substance-light treaty shopping structures remained successful

in Canada (Mil Investments)*, India (Azadi Bachao)* and the Netherlands 

(Interposed Antilles company case), but were completely denied in Israel 

(Yanko-Weiss Holdings) and Switzerland (Denmark Case).

* See next slides for more details on these cases.
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3d. Treaty anti-avoidance trends (4/5)

� There is no tax treaty between State A 
and State C

� State A company incorporates and funds 
a company (Y Ltd) in State B that 
acquires the State C shareholding.

� Tax treaty between between B and C: 
capital gains taxable only in the State B; 
limited dividend taxation and no interest 
taxation in state C  

X Ltd
State A

State B Y Ltd

1111State C Z Ltd
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3d. Treaty anti-avoidance trends (5/5)

� Azadi Bachao Andolan (India)
� Tax planning is legitimate within legal framework

� Duke-of-Westminster-doctrine (UK, 1936) still prevails

� Treaty shopping is not per se illegal or unethical

� MIL Investements (Canada)
� Obiter: nothing inherently improper with selecting one foreign regime over 

another

� A Holding (Switzerland) vs. Interposed Antilles company case (The 
Netherlands)
� Dividends

� Treaty benefits denied based on abuse (inherent anti-abuse)

� Treaty shopping is ok

� Intermediate holding is beneficial owner (BO)
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4. The OECD and BEPS (1/6)

� Latest work of the OECD on aggressive tax planning
� Addressing Tax Risks Involving Bank Losses (OECD 2010).

� Corporate Loss Utilisation through Aggressive Tax Planning (OECD 2011). 

� Tackling Aggressive Tax Planning through Improved Transparency and 
Disclosure (OECD 2011).

� Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues (OECD 

2012).

� Aggressive Tax Planning based on After-Tax Hedging (OECD 2013).
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4. The OECD and BEPS (2/6)

“We reiterate the need to prevent base erosion and profit shifting and 
we will follow with attention the ongoing work of the OECD in this area.”

Communiqué from G20 leaders meeting (Los Cabos, Mexico) pt. 48 (18-19 June 2012)

Addressing BEPS Report

Publication date: 12 February 2013

• See next slides.
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4. The OECD and BEPS (3/6)

� BEPS key pressure areas identified are:
� International mismatches in entity and instrument characterization, including 

hybrid mismatch arrangement and arbitrage;

� The application of treaty concepts to profits derived from the delivery of digital 

goods and services;

� The tax treatment of related party debt financing, captive insurance and other 

intra-group financial transactions;

� Transfer pricing, in particular, in relation to the shifting of risks and intangibles, 

the artificial splitting of ownership of assets between legal entities within a group, 

and transactions between these entities that would rarely take place between 

independents;

� The effectiveness of anti-avoidance measures, in particular, GAARs, CFC 

regimes, thin capitalization rules and rules to prevent tax treaty abuse; and

� The availability of harmful preferential regimes.
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4. The OECD and BEPS (4/6)

� On 19 July 2013 a comprehensive action plan was
published which:
� Identifies the actions that are required to address BEPS;

� Sets deadlines for actions;

� Identifies the resources and methodology required to implement the proposed 

solutions in response to the key pressure areas.

� The plan includes proposals: 
� To neutralise the effects of hybrid mismatch arrangements and arbitrage;

� Improve or clarify to transfer pricing rules;

� Updated solutions to the issues related to jurisdiction to tax;

� More effective anti-avoidance measures as a complement to the previous items;

� Rules on the treatment of intra-group financial transactions; and

� Solutions to counter harmful regimes more effectively, taking into account factors 

such as transparency and substance.



5. The OECD and BEPS (5/6)
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ACTION 7

Prevent the artificial 

avoidance of PE status

ACTIONS 8, 9, 10

Assure that transfer pricing 

outcomes are in line with

value creation

ACTION 11

Establish methodologies to 

collect and analyse data on 

BEPS

and the actions to address it

ACTION 12

Require taxpayers to disclose 

their aggressive tax planning

Arrangements

ACTION 13

Re-examine transfer pricing 

documentation
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4. The OECD and BEPS (6/6)

� OECD Secretary-General report to the G20 leaders St. Petersburg, Russia 5-6 

September 2013:

� Global Forum Update on Effectiveness and On-going Monitoring

� Base Erosion and Profit Shifting (BEPS) 

� Automatic Exchange of Information



• Recommendations to MS on aggressive tax 
planning and on tax havens

28

5. The work of the European Commission (1/3)

2012

2013

2014

• Revision of the parent subsidiary directive
• Review of anti-abuse provision in EU directives
• Promote automatic exchange of information, EU 
IT tools (EU and beyond)

• European taxpayer‘s code
• Creation of a Platform for Tax Good Governance

• Develop computerized format automatic 
exchange of information

• Use of an EU Tax Identification Number (TIN)

beyond 2014 • Methodology for joint tax audits 
• Develop mutual direct access to national 
databases

EC December 2012 Package - Action Plan consists of 34 concrete measures
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5. The work of the European Commission (2/3)

� Recommendation of 6 December 2012 on Tax Havens 

(C(2012)8805)
� Improve 3rd countries compliance with EU minimum standards of good 

governance in tax matters.

� Key tests: (1) Transparency and exchange of information (OECD standard) & (2) 

No operation of harmful tax measures (EU Code of conduct group on business 

taxation criteria).

� Proposed common “carrot and stick” approach:

� Blacklisting + re-negotiation, suspension, termination of DTCs.

� Cooperative 3rd countries: offer closer cooperation, provide assistance, 

initiate DTC.

� Recommendation of 6 December 2012 on Aggressive 

Tax Planning  (C(2012)8806) 
� Recommends modification of DTCs by inserting a uniform subject to tax clause.

� Recommends adoption of common general anti-abuse measure (GAAR) by 

Member States to counteract novel ‘aggressive tax planning practices’ which fall 

outside the scope of SAARs. 
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5. The work of the European Commission (3/3)

� Platform for Tax Good Governance, Aggressive Tax 

Planning and Double Taxation
� Platform is made up of around 45 members: a high level delegate from each 

Member State's tax authority and one representative from 15 Organizations 

which have been appointed by the EC for a 3 year mandate (renewable term).

� First (introduction) meeting was held on 10 June 2013.

� The Platform will follow in particular the progress being made on the two 6 

December 2012 Recommendations. The aim is to ensure that real and effective 

action is taken by Member States to address these problems, within a 

coordinated EU framework. 
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6. Public outrage

“We are not accusing you of being illegal, 
we are accusing you of being immoral.”

Margaret Hodge (Chair of the Public Accounts Committee)

� UK House of Commons 

Committee of Public 

Accounts 
� Public hearings on tax avoidance 

by multinational companies 

(Starbucks, Amazon, Google and 

the Big-4 Accountancy Firms).

� US Senate Permanent 

Subcommittee on 

Investigations
� Offshore Profit Shifting and the 

U.S. Tax Code (Apple Inc.)
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7. Predictions for the future


